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Re: Preliminary Audit Report Response of the McCain Presidential Committees
Dear Mr. Hintermister:

McCain-Palin 2008, Inc. and McCain-Palin Compliance Fund, Inc. have endeavored to

comply strictly with Commmission rules. They believe that their success in doing so is
.demonstrated by the fact that the Audit Division’s three-year audit of McCain-Palin 2008,
McCain-Palin Campliance Fund, and their sevan dffiliatcd joint fimdtuising cammittees has
idontified only two ontstanding issues: (1) press raimbursement calculation metirods that the
Aadit Division concedes did mt remult in “the General Commiittee ... receiv[ing] travel
reimtarsements from the Press that exceeded the maximum ullowed by the regutations”;' and (2)
certain 48-Hour Notices that were not filed due to an outside vendor’s data-management error
and concerned contributions only used for compliance purposes. :

McCain-Palin 2008 and McCain-Palin Compliance Fund discuss each of these issues,
which were identified in the Commission’s Preliminary Audit Report (“PAR”), in the paragraphs
below.

| 8 PRESS REIMBURSEMENT CALCULATION METHQDS

The Press covering Senator John McCain’s participation in the 2008 presidential
campaign travelled predominantly on an aircraft chartered by the McCain Campaign through a
contract with Swift Air, LLC. John McCain 2008 (the “Primary Committee”) and McCain-Palin
2008 (the “General Commrittee™) agreed to pay Swift Air $6,384,000 in exchange for 425.6 total

! Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).



flight hours from June 30th to November 15th.? The total fee paid by the Primary Committee
and the General Committee was fixed, in that $6,384,000 was still due even if fewer than 425.6
hours were ultimately flown.? This is relevant because the two Committees, in fact, only used
252.1 of the 425.6 contracted flight hours (111.8 hours were used by the Primary Commiittee,
140.3 hours by the Generat Committee).

The Primary Committee and the General Committee were legally authorized to seek
reimbursement from travelling Press entitigs for a pro rata share of the $6,384,000 fixed-payment
total and other travel expenses.* The Audit Division does not allege that any ineligible expenses
were billed to the Press for reimbursement.’ And significantly, the Audit Division concedes that
the Primary Committee and the General Committee collected the proper total from the Press:

The Audit staff agrees that when using the total Swift Air LLC contract amount for beth
the primary and general election periods ... the General Committee did not receive travel
reimbursement from the Press that exceeded tlre maximum allowed by the regulations.®

Press “overhilling” is therefore not an issue in the PAR. The total amount billed and received by
the Primary Committee and the General Committee was, by the Audit Division’s statement, a
legally proper amount.

Instead, the Audit Division argues that the two Committees should have better
“match[ed] the cost of the campaign to the proper election.”” Put differently, the Audit Division
thinks that, although the two Committees together collected the proper total from the Press, the
Genegal Cormnrnittee received too much of the total and the Primary Committoe received too
little.

The General Committee, which is named i the PAR, does not dispute that Press
reimbursements could be rebalanced between the two Committees, now with the benefit of
hindsight. The General Committee, however, argues that: (A) the Primary Committee and the

? The contract permitfed a maximum mumber of 22.4 fiight hours flown in a week. If the maximum weekly hours
waere not flown, the leftover hours “rolled over” for use in subsequent weeks, If the cemtracted 22.4 weekly flight
hours were exceeded and no “rolled over” hours were available, Swift Air charged $15,000 per additional hour. The
maximum weekly flight hours were never exceeded.

3 The fee excluded aircraft reconfiguration costs and variable costs (e.g. fuel, baggage fees). Reconfiguration costs
and variable costs are not at issue in the PAR, so they are not discussed in this PAR Response. See Fed. Election
Comm’n, Preliminary Audit Report at 9 (Sept. 30, 2011) (“The General Committee correctly reirmbursed the
Primary Comntittee $390,000 ... for these aircraft configuration costs.”).

*See 11 CF.R. § 9004.6.

%11 C.F.R. § 9004.6(a)(1).

¢ Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011) (emphasis in original).
7 Fed. Election Comm’n, Preliminnry Audit Report at 13 (Sept. 30, 2011).

8 Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011) (“The General Committee received
reimbursements from the Press for campaign travel that were above the maximum amount billable to the Press. The
Primary Committee appears to have billed an amount that was less than its cost.”).



General Committee used a reasonable process in the first instance to predict the eventual, proper
allocation of Press reimbursemems between the Committees; and (B) to tlie extent a
misallocation of Press reimbursements between the two Committees still exists, it may correct
the imbalance through a payment to the Primary Conmmittee.

A, The Primary Committee and the General Committee Used a Reasonable

between the General Committee and the Primary Committee

Commission rules require an authorized committee seeking reimbursement from Press
entities to present an itemized invoice within 60 days of a campaign trip or event.’ The invoice
must reasonably estimate a Press entity’s pre rata share for the air transportation of “each
segmnent of the trip,” which is calculited by “dividing the total actual cost of the transportation
and sexvices provided by the total numher of individuals to whom such transportition and
sarvices ate made available.”'°

A travel segment’s “total actual cost of the transportation” is comprised of both variable
and fixed expenses. Variable expenses, such as fuel, catering, passenger taxes, and ground
handling fees, are easily attributed to a particular travel segment since they are that same
segment’s direct costs. Fixed expenses are different. They are not the result of any particular
travel segment and would exist even if a travel segment did not occur. To calculate the fixed-
expense share of a travel segment’s “total actual cost of the transgortation,” then, one must
devise a method to assign sonie pertion of tire overall fixed cost to that single travel seginent.

The Primary Cammittee and the Ganernl Cammittee presented itemized invoices that, as
required, listed e reasonable estimate of each Press entity’s pro rata share for air transportatian,
calculated by dividing the “total actual cost of the transportation” by the total number of
individuals to whom the transportation was made available. Variable costs were easily attributed
to each travel segment. To determine each travel segment’s “total actual cost of the
transportation,” though, the two Committees still needed to devise a method to assign a portion
of their fixed costs to each travel segment.

This was not easily done in advance with the two Cominittees’ largest fixed
trarsportation-related cost, the $6,384,000 fee for 425.6 flight hours paid ty Swift Air. (Aguin,
this $6,384,000 fee was a fixed expense, because it was still due in full even if fewer than the
maximum 425.6 hours were ultimately flown.) The Committees knew the total fee ($6,384,000),
the total number of flight hours to which they were entitled (425.6 hours), and, therefore, the
baseline hourly rate ($6,384,000 / 425.6 = $15,000/flight hour). But the final hourly rate for the

% 11 CF.R. § 9004.6(b)(3). See also 52 Fzd. Reg. at 20886 (June 3, 1987)(stating that the mies permit au estitaate
of a media entity’s costs because it “eases the burden of accounting precisely for such costs in the heat of the
campaign. In addition, this allowance permits reimbursements received from some media organizations to
compensate for those that do not pay in full.”).

1911 C.F.R. § 9004.6(b)(2)-(3).



Swift Air contract could be calculated only at the end of the contract, when the Committees
would know exactly how many flight hours over which to spread the $6,384,600 fixed fee.

While an hourly rate far a travel segment could be predicted, the ultimate hourly rate for that
travel segment would fluctuate based eu subsequent use or disuse of the plane. For example, the
Press counl be billed a pro rata shure using a $15,000 per-hour estimate for a Jafy travel segment,
but the ultitnate hourly rate for that segraent would go up if plane use was less than anticipated in
August through November, or go down if the plane was flown more than expected in the post-
July period. The Committees’ calculations were therefore not hampered by “the fast pace of the
election campaign,” as the Audit Division surmised.'' The Committees could not “calculate”
here. At best, they could predlct the proper hourly rate for a travel segment knowing that the
actual hourly rate would, in the end, depend on future, unknowable events.'?

Facing this situation, the two Committees could have arbitrarily applied a calculation
method or an hourly rate. Instead, the Committees undertook an effort to continually adjust each
new travel segment’s hourly costs bnsed en the evolving totat of estimated hanrs io he fiown
under the Swift Air contract.”® Press reimbursement billings were then sent out and coliected
using these sstimated hourly costs. Realizing that the Swift Air contract straddled the primary-
and general-election periads, the two Committees fully anticipated that they would need to later
“rebalance” the Press reimbursements between them when the actual hourly rates for all travel
segments became known (and knowable) after the 2008 election.

The Audit Division acknowledges that the Committees’ method for predicting the proper
allocation of Press recimbursements between the General Committee and the Primary Committee
“reflect[s] the comparatwe actual use of the aircraft between the Primary ... and General
Committees...”"* The Audit Diyision nonethcless advocates a new, naver-bafore-announced
techaique for calculating a travel segment’s hourly 1ute, and by:extensian, the proper allocation
of Press reimbursements: divide each weekly installaent of the $6,384,000 Sw1ﬁ A1r payraent
“divided by the actual weekly hours flown during the general election period...

The Audit Division’s method is conveniently simple. But this simplicity is wrought by
ignoring important realities about the Swift Air contract. For one, the Swift Air contract was
jointly held by the Primary Committee and the General Committee. It spanned four months,
straddling the divide between primary- and general-election periods. The Committees and Swift
Air intended this exact structure. A four-month contraet held by two entities is manifestly

" Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).

12 Because the actual hours tlown were far less than the hours the Campaign was “entitled” by the contract (252.1
hrs v. 425.6 hrs), the actual per hour cost was much greater ($25,208 per hour using the Campaign’s methodology
and $27,350 per hour using the Audit Division’s methodology) than the per hour cost envisioned by the contract
(56,384,000 / 425.6 hours = $15,000 per hour).

13 As the Audit Division noted, “The General Committee ... relied on adjusting the per hour billing rates on a
segment-by-segment basis due to using fewer flight haurs than available in the Swift Air contract. Fed. Eleation
Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).

" Fed. Election Comin’n, Prelimiary Audit Report at 13 (Sept. 30, 2011).
'5 Fed. Election Comun’n, Preliminary Audit Keport at 10 (Sept. 30, 2011).



different than a two-month contract held by one. The Audit Division, however, wants to now
artificiaily bisect the Swift Air contract without even considering whether the parties would have
structured two separate two-month contracts another way. For instance, the amount and
frequency of the weekly installment payments might lmve been different, and the costs certainly
would have boen greater siece a key factor in the cost of securing a dediaated aircrafi is the
lease’s durntion.!® The Audit Division cannot disregard a centract’s fimdamental elcments
without its analysis spinning into the renlm of fiction.

The Audit Division also ignores that the Swift Air transaction was a fixed $6,384,000 fee
in exchange for up to 425.6 flight hours. The payment and the hours were divided into equal
weekly installments, but a particular week’s fixed installment payment was not in exchange for
that week’s flight hours. Dividing a week’s installment payment by the week’s actual flight
hours therefore does not reflect what a travel segment’s hourly rate and “total actual cost” were.
Yet the Audit Division does that very thing, presumably to simplify the hourly rute calculations
siiree anc uses only a weak’s actual flight hours rathar than waiting umtil the ond of the contract
to determine how many actual flight hours over which ta spread the $6,384,000 fixed fee.!”
Simplicity is indeed attractive. It interferes with accurately calculating each travel segment’s
“total actual cost” here, though.

The Committees’ calculation method for a travel segment’s hourly rate, on the other
hand, does not rely on counterfactuals. It recognizes the Swift Air contract as it is, and in doing
so, is more consistent with Commission precedent and with Generally Accepted Accounting
Principles. The Primary Committee and the General Committee thereforc used a reasonuble
process to predict the eventual, proper allocation of Press reimbursements between the
Commnittees.

1. The Committees’ Calculation Method is More Consistent with
Commission Precedent.

The Committees’ calculation method to determine a travel segment’s hourly rate was
structured to match Commission precedent. That precedent is embodied in this instructive
statement from the Dole-Kemp Final Audit Repeort, which discusses the proper method for
prospectively estimating the hourly cost of a fixed-rate contract:

16 Regardless of whether the contract is for two months or four months, the aircraft operator/owner is required to
place the alrcraft through Federal Aviation Administration inspection and thereby remove the aircra® from regular
commeraial service. The cost of setup and servicing the aircraft for the inspection is n:latively static. This allows
the lessor of the aircraft to factor that cost throughout the duration of the contract adding to the weekly operating fee.
Timing for the complex reconfiguration and then its return to an original state after use are also factors in
determining the time the aircraft would be out of service for other commercial rentals. Therefore, the contract
would naturally be cheaper based on the longer duration. Several outside experts on aircraft lease pricing confirmed
this conclusion, that a four-month leas would be 5 percent to 20 percent tess expensive than a four-month contract.
The statements of those experts can be provided to the Commission up on request.

1 Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011) (stating that under the Audit Division’s
method “the actual flight hours are known soon after flights occur...”)



The contracts for these aircraft contained a fixed price and specified the maximum
number of hours that could be flown at that price. This required [Dole-Kem:p] to estimate
not only the variabte costs (such as fuel, landing fees, catering, eic.) related to operating
the aircraft, bnt also estimate Hie total mumber of hours to be flawn by each aircraft.
These estimates were revined several times during the campaign. The eatimated haurly
rate used by [Doie-Kemp] increased ss tha campaign progressed and then dropped
slightly prior to the campaign’s conclusion. The Audit staff determined the hourly rate
for each aircraft by accumulating all operating costs and dividing that total by the actual
number of hours flown by each aircraft. That calculation resulted in a significantly lower
average hourly cost for the aircraft used by Senator Dole and Secretary Kemp than used
by [Dole-Kemp] to bill the Press and Secret Service.'®

The Dole-Kemp Audit staff’s methodology for determining a travel segment’s hourly rate for a
fixed-rate contract was to divide the total amount of payments made under the aircraft lease by
the total number of actual flight hours. '

The Primary Committee and the General Committee assigned a portion of their
$6,384,000 fixed Swift Air payment to each travel segment using the methods employed by the
Dole-Kemp Audit staff. They initially undertook an effort to continually adjust each new travel
segment’s hourly costs based on the evolving total of estimated hours to be flown under the
Swift Air contract. Press reimbursement billings were then sent out and collected using these
estimated hourly costs, realizing that the actual rate would differ from the ¢stimate when the
actual hourly rates for all travel segments became known (and knowable) after the 2008 election.

The Audit Divisian rejects the Conmnittees’ methnd because “only those casts
attributahie to the General Committee should be used in cetermining the travel cost the Goneral
Committee may bill to the Press”'® and because “the General Committee should recognize only
those transportation costs from September 1, 2008 through November 4, 2008 in the calculation
for billing the Press.”?® The Audit Division is only setting up “straw men” here so that it can
knock them down. The Committees do not disagree with the Audit Division’s truisms—
certainly only Press reimbursements for general-election travel should be billed and kept by the
General Committee. The real issucs here are how should the Committees have predicted the
amowat of “those costs attributable to the General Comnuittee™? And what was the proper
method fbr prospectively caleutating the “tminspertation oests from Septemter 1, 2008 through
November 4, 2008”? The Cammittees’ poiirt is that they nsed the Dole-Kamp method to
calqulate in advance each travel segment’s hourly rate, and thereby used a reasonable method to
predict the amount of Swift Air-related fixed “costs [that would be] attributable ta the Genesal
Committee.”

18 Fed. Election Comm’n, Final Audit Report an Dele for President Committee, et al. at 2 (2007) (emphasie added).
19 Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).
% Fed. Election Comm’n, Preliminary Audit Report at 12 (Sept. 30, 2011).



The Audit Division also cites the Dole-Kemp Audit, but they tacitly suggest that the
Dole-Kemp Audit prevents the Division from recognizing that the Swift Air contract extended
back into the primary-election period. This is not the case. The Dele-Kemp Audit did indeed
deal only with general-electlon activity, but that was because it was examining a general-
election-only aircraft lease.?! The Dole-Komp Audit’s scope was limited by the underlying facts,
not by any legal considerations. The Dole-Kemp Audit should therefore nat be seen as precedent
that the Audit Divisian may nat recognize that the Swift Air contruct extanded back into the
primary-electinn periad.

Commission precedent is also valuable here. While only general-electlon committees are
subject to mandatory audit,”” the Audit Division has conducted limited inquiries into primary-
election committees concerning jointly held assets and other items. For exaniple, the Kerry-
Edwards 2004 and Bush-Cheney 2000 campaigns held air charter leases that, fike the Swift Air
contract, straddled the primary- and general-election periots.

Thre Kerry-Edwards 2004 Final Audit Report states that the campaign leased an aircraft
for a period of seven months (April to November 2004).2 This time frame clearly demonstrates
a contract that crossed election periods and therefore is also potentially a reasonable camparison
to the Committees’ circumstance if the Audit records do indeed show a similar contract and
payment structure. Additionally, the Kerry-Edwards 2004 air charter lease allowed unused
flying hours to be “banked” each month and moved forward, as needed, without changing the
overall cost of the contract. A total of 10.4 Hours were banked from the Kerry-Edwards 2004
primary-election eommittee and used by their general-election committee instead. According to
the post-election Finnl Audit Report, the general-election oommittee owed the primary-election
cammitiee atotal of $205,067 for thusc banked and traasfemved hours.?* While mot specifically
stated in the Kerry-Edwards 2004 Final Audit Repart, we helievo that if unused “primary”
banked hours were later used by their genemi-election cammittee and a reimburserueri from the
general coromittee to the primary cammittee was required after the fact to pay for those hours,
there must also have been a misallocation of deposited offsets to those expenditures from the

2! Based on research of the news 1edia fromn that time peridd and the Dole for President Committee reports illed
with the Commiiselon, it seems that the Dole Primary Committee had ran eut of roam to spend money on narmsl
operating expenses by May 1996, and therefore would not have had the opportunity, as our Campaign, Bush-Cheney
2000 and Kerry-Edwards 2004 did, to sign a contract for and implement reconfiguration costs related to a large air
charter for a period of time that crosses the Primary/General periods. Research from the Commission reports shows
that tho Dole campaign’s main air charter vendor was named “AV Atlantid.” While we found millions of doMars in
expenditures to that finn in Sapiember and Octobur 1996, we coufd find no payments in June 1996 and enly aae
payment to the firm in July 1996 during the end nf the primary-election pexiod. it world seem oa ite fuce, then, that
the Dole Campaign’s arrangement wiih its air charter vendor was vaatly ditferent then the type of contract setup toe
McCain Campaign used. We also note that a New York Times article during June 1996 validates the conclusion thas
the Dole Primary Committee did not have sufficient funds available to enter into the same type of agreement as our
Campaign did. New York Times, “Democrats Charge Dole Violated Rules on Spending,” 6/12/96 (“At the end of
April, his campaign reported having spent all but $177,000 of that sum...”).

211 C.F.R. § 9007.1(a).
% Fed. Blection Camm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 13 (2007).
2 Fed. Election Calum’n, Final Audit Report on Kerry-Edwards 2004, et al. at 21 (2007).



Press by both committees. Press travel reimbursements could not have been properly reconciled
by the Kerry-Edwards general committee if the Audit Division did not make them account for
the 10.4 primary banked hours that were rolled forward to the gencral committee uatil after the
audit was cempleted. Yet the Kerry-Edwards Final Audit Report does not include any comments
or findings as 10 how Press reimbursements shonld be handled i these types of “cross-electipbn”
scenarios.

As for Bush-Cheney 2000, it held an aircraft lease with Miami Air International, Inc. that
was structured in a manner nearly identical to the Swift Air contract.”’ The Miami Air
International contract straddled the primary- and general-election periods, from August 1, 2000
to November 7, 2000, and entitled Bush-Cheney 2000 to a maximum number of flight hours for
a fixed payment of $3,444,312.88. The Bush-Cheney 2000 compliance staff used the same
billing methodology for travel under this contract as the Committees did in 2008 with the Swift
Air contract.® However, the Bush-Cheney 2000 Final Audit Report did not contain an adverse:
audit findiny related to Press travel reimbursemeuts. And.the Audit Division did not even
cemmunicate informally any objection over ealculation methodology to Bush-Cheney 2000
campiiance staff, many of whom are now involved in the McCain Campaign audit. As the Audit
Division put it:

The General Committee also referenced the 2000 Bush-Cheney audit and explained that
it used the same billing methodology and personnel in that audit, which did not include
an adverse audit finding or any informal advice from the Audit Division suggesting a
correction to the accounting methods was necessary. The Audit Divislon acknowledges
that the same billing methodology was used in 2000 Bush-Cheney...?’

The Divisian excuses its silence during the Bush-Cheney 2000 aidit now by claiming that “the
amount of the overbilling af the Press was not material.”?® This statement is highly questionable.
Press reimbursements were not minimal—over $40,000 was sought under the Miami Air
International contract during the primary election and the Bush-Cheney campaign incurred over
$200,000 in travel expenses during that same period.”® Putting aside the amount, though, the
Audit Division still should have given notice of methodology errors, even if the Division now
somehow considers the amount involved as “not inaterial.” In the context of an audit, the
Commission’s acquiescence in a recordkeeping praetice has precedential valae because silence is
reasonnbly construell by the audited party as approval. This is particularly the case where, as
here, the Conmuissinn has otlierwise faileil to iasue general guidsnee coneerning a particular

% Bush-Cheney 2000 Contract with Miami Air International, Inc. attached hereto as Attachment A.
% Bush-Cheney 2000 Press Reimbursement Spreadsheet attached hereto as Attachment B.

77 Fed. Election Comm’n, Preliminary Audit Report at 11 (Sept. 30, 2011).

% Fed. Election Comm’n, Preliminary Audit Report at 11 (Sept. 30, 2011).

 Bush-Cheney 2000 Press Reimbursement Spreadsheet attached hereto as Attachment B.



recordkeeping practice. Indeed, “if an agency glosses over or swerves from prior precedents
without discussion it may cross the line from the tolerably ferse to the intolerably mute.”*°

The Audit Division should not be allowed to “swerve” from prior precedent here. The
Primary Committea and the General Comtnittee fallowed the Commission-audited camnpaigns’
proven path. Particniarly, the Bush-Cheney 2000 inethod for a fixed-mate centract that straddled
priraary- and general-election periods was replicated exactly because, again, the same
campliance consultants and personnel were invelved in the two campaigns. The calculation
method used by the Primary Committee and the General Committee is clearly more consistent
with Commission precedent than the Audit Division’s favored method. The two Committees
therefore used a reasonable process to predict the eventual, proper allocation of Press
reimbursements between the Committees.

2. The Committees’ Calculation Method Is More Consistent with
Generally Accepted Accounting Principles

The Committees’ calculation methad is based on rules and standands adopted by the
accounting profession called Generally Accepted Accounting Principles (“GAAP”) that are used
to prepare, present, and report financial statements.”! The Commission has endarsed GAAP’s
use in presidential campaign audits and cited GAAP to make an adverse audit finding against the
Kerry-Edwards Catrq‘;aign.31

GAAP dictates the use of accrual-basis accounting in nearty all circumstances.”” In
accrual-basis accaunting, revenue is recognized when it is earned and expenses are recognized
when incurred. This is in contrast to cash-basis accounting, a non-GAAP method, which records
revenue when cash is seceived and an expense when cash is paid.** Why is accrual-basis
accounting 2 GAAP method and cash-basis accounting not? Because “[i]Jn many instances, the
cash basis just does not present fully enough the financial picture...”* After all, the timing of
cash receipts and payments may be detached from a transaction’s underlying substance.

30 Bush-Quayle '92 Primary Comm., Inc. v. Fed. Election Comm'n, 104 F.3d 448, 453 (D.C. Cir. 1997) (citing
Greater Boston Tel. Corp. v. FCC, 444 F.2d 841, 852 (D.C.Cir.).

3! BARRY J. EPSTEIN, RALPH NACH & STEVEN M. BRAGG, WILEY GAAP: 2010 INTERPRETATION AND APPLICATION
OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 2-4 (2010).

32 Fed. Election Comm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 13-14 (2007).

33 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 9, 17
(2011) (“For financial reporting in accordance with generally accepted accounting principles, the accrual basis of
accounting must be used.”).

¢ DONALDE. KIBSO, JERRY J. WEYGANDT & JERRY D. WARFIELD, INTERMEDIATE ACCOUNTING: PROBLEM SOLVING
SURVIVAL GUIDE 3-4 (2011).

35 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
ARPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 14 (2011).



The Primary Committee and the General Committee used GAAP-compliant accrual-basis
accounting to calculate the fixed-expense share of each travel segment’s “total actual cost of the
transportation.” Accrual-basis accounting required that the Swift Air contract expenses (and
offsets to those expenses in the form of Press reimbursements) were recognized as actual flight
haurs were used. A potiion of the Swift Air contract’s fixed oost was assigned to each travel
segment using a depreciation feehnique called the “units of production™ method, whieh is
expressed as Cast / Estimated Units = Depreciation Per Unit Preduced (i.e. $6,384,000 /
Estimated Flight Hours = Aircraft Hourly Rate).?® The “units of production” method was most
appropriate here because the actual flight hours, and thus the actual contract costs, were not
incurred ratably over the individual weeks of the contract.”’

By contrast, the Audit Division relied on non-GAAP cash-basis accounting to estimate
the fixed-expense share of each travel segment’s “total actual cost of the transportation.” The
“Audit staff used the weekly $336,000 instaliment” as the trigger for recording expenses (and
offsots to those expenses in tie form of Press reimbursements).?® Like wl cash-basis accounting,
this simplifies the hourly rate calculations since one uses only a week’s actual flight hours rather
than waiting until the end af the eontract to determine how many actual flight hours over which
ta spread the $6,384,000 fixed fee. But again, like all cash-basis accounting, this does not offer a
fully accurate picture of the transaction here because a week’s installment payment was not paid
to Swift Air in exchange for that week’s installment of flight hours.

When the PAR reaches this subject, the Audit Division declares, ail too conveniently, that
“cash or accrual-basis aceounting” is not “[t]he issue.”*® GAAP-comipliant methods, in the Audit
Division’s view, are “[t]he issue” only when candidates fail to use them.*’ The Audit Division
then artfully changes the subjact racher thran confess that it osed non-GAAP accounting:

At issue is whether the activity of a separate repurting and corporate entity (the Primary
Committee) should be recognized by the General Committee and by this audit. An
underlying assumption to GAAP is that every entity is separate and, therefore, the
revenue and expenses of each entity should be recognized as such.*!

% Depreciation is not a matter of valuation, but a means of cost allocation. The method of depreciation chosen must
result in the systematic and rational allocation of the cost of the asset (less its residual value) over the asset’s
expected useful life. See RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP:
INTERPRETATION AND APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT
ORGANIZATIONS 239 (2011).

37 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOT-FOR-PROFIT GAAP: INTERPRETATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PIUNCIPLES FOR NQT-FOR-PROFIT ORGANIZATIONS 240
(2011).

% Féd. Electidn Comm’n, Preliminary Audit Regort at 10 (Sept. 30, 2011).
% Fed. Blection Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).
%0 See Fed. Election Comm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 13-14 (2007).
4! Fed. Election Comm’n, Preliminary Audit Report at 10 (Sept. 30, 2011).
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Again, this “corporate separateness” statement does not validate the Audit Division’s reliance on
cash-basis accounting—just because one treats corporations as separate entities does not mean
one should arbitrarily use weekly installment payments as the basis for calculating a travel
segnrent’s “total actual cost.”

The Audit Division’s point about corporate separateness instead seems to be that the
Division must bisect the Swift Air contract and entirely disregard its primary-election portian.*?
This is, again, counterfactual. The Primary Committee and the General Committee are separste
for Commission reporting purposes and only the General Committee is subject to mandatory
audit, but they are otherwise tightly integrated entities, havmg shared a candidate, staff members,
consultants, the Swift Air contract, and other resources.® The Audit Division suggests GAAP
mandates its proposed suspension of reality, but tHat suggestion is incorrect. In fact, GAAP
provides for separate commeonly controlled organizations that share an economic interest, like the
Primary Committee and the General Commitiee, to issue consolidated financial figures.* And
GAAP’s “motching principle” cougsels against bisecting tha Swift Air cantract, us it requires the
cost of a long-lived asset to be nlloeated aver all of the accannting periotls during which the asset
is used (i.e. the entire contract period).*’

In sum, the calculation method used by the Primary Committee and the General
Committee is more consistent with GAAP. The two Committees therefore used a reasonable
process to predict the eventual, proper allocation of Press reimbursements between the
Committees.

B. To the Extent a Misallocation of Press Reimbursements between the

Committees Still Exists, the General Committee May Correct the Imbalance
through a Payment to the Primary Committee

%2 Interestingly, in the Kerry-Edwards Final Audit Report, the Audit Division quotes the Wiley GAAP 2007
Interpretation and Application of Generally Accepted Accounting Principles textbook stating, “costs that are
capitalized upon acquisition are any reasonable cost involved in bringing the asset to the buyer and incurred prior to
using the asset.” The reason the Audit Division includes this section is to later make its point that part of the
reconfiguration costs paid by the Primary Committee are really owed by the General Committee. The Campaign
finds this passage interesting because the Audit Division has shown that it is ok 10 bridge Committees and they use
the prineiples of GAAP when making their findings that the reconfiguration costs for travel purposes are a capital
asset that mast he calculated apd paid for by the Genaral Committee evan theugh te chacks were origingily writion
during the Primary Committee. Having interpreted GAAP previously as requiring a “cross-election” inaairy earkier,
it is not apparent how the Audit Division inay now make the opposite claim. Fed. Electien Comm’n, Fieal Audit
Report on Kerry-Edwards 2004, et al. at 13-19 (2007).

11 CFR. § 9007.1(a).

4 RICHARD F. LARKIN & MARIE DITOMMASO, WILEY 2011 NOY-FOR-PROFIT GAAP: INTERPREBTATION AND
APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES FOR NOT-FOR-PROFIT ORGANIZATIONS 160
(2D11).

%5 See PATRICKR. DELANEY, RALPH NACH, BARRY J. EPSTEIN & SUSAN W. BUDAK, WILEY GAAP 2003:
INTERPRETATION AND APPLICATION OF GENERALLY ACCEPTED ACCOUNTING PRINCIPLES 66 (2003).
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The General Committee believes that, to the extent a misallocation of Press
reimbursements between the General Committee and the Primary Committee still exists, the
General Commlttee may corvect the imbalance through a payment to the Primary Commitlee.
The Audit Divisiort contends that this is impossible, as “refunding the Primary Comniittee ...
would be eonsidered a non-qualificd campaign expense subject ta repaymont.”*® The Audit
Division is wrang for several reasons.

First, the Audit Division cites the “qualified campaign expense” definition for the
proposition that “regulation state that a general election committee cannot incur primary-related
expenses because they are not in furtherance of the general election.”’ This is a misstaternent of
the law. Primary-election expenses do indeed fall outside the “qualified campaign expense”
definition. But not all funds recelved by a general-election candidate committee must be spent
only for a “qualified campaign expense.” Commission rules ate precise: “An eligible candidate
shall use payments received umder 11 CFR pact 9005 only ... [t}o defray yualified campaign
expeases...” Funds received under circumstances mutside Part 9005 (concerning the geaeral-
electian publie grant), such as Press reimbursements, are not similarly reatricted.

Second, the Audit Division never explains how the General Committee’s transfer to the
Primary Committee would be an “expense” at all—qualified or non-qualified. The General
Committee and the Primary Committee are “affiliated.”* For contribution limit purposes,
affiliated committees are “considered ... a single political committee” and transfers between
them are unlimited by typical restraints on movement of funds.”® The General-to-Primary
transfer itself would tlierefore not be an “expense.” Now, the Audit Division may counter that
the “expense” refers tu the Primary Comunittee’s outlay for Press travel. This is also ineorrect.
The Primary Committee, according tb the Aedit Divisian, already. peid for Press travel withant
recouping its full costs.”! Given that it is over three years after the 2008 eléction, funds
traesferred to the Primary Committee will likely sit in the Primary Committee’s bank acoount
without actually defraying any primary-election activity. In ather words, the General Committee
will not actually incur any primary-related expenses. The transfer is simply to correct what the
Audit Division views as the original “misdeposit™ of Press reimbursements.

Third, the transfer would not be a “non-qualified expense” because the Commission has
in the past repeatedly permitted transfers from publicly funded generul-election committees to
their affiliated priary-etection comnzittees to comreot misallocation and similar 1ssues. For
example, the Commission required the Kerry-Edwards Campaign’s general-election committee
to pay the Campaign’s primary-election committee to fix a misaliocation of jaint recanfiguration

%6 Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).
“? Fed. Election Comm’n, Preliminary Audit Report at 13 (Sept. 30, 2011).
11 C.F.R. § 9004.4(a)(1).

“ 11 C.FR. § 100.5(g).

% 11 CFR. § 110.3(a)(1), (c).

3! Fed. Election Comm'n, Preliminary Audit Report at 13 (Sept. 30, 2011) (“The Primary Committee appears to
have billed an amount that was less than its cost.”)
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costs and banked flight hours.>? Here, the circumstances are similar. The General Committee is,
according to the Audit Division, receiving another “free ride” at the Primary Committee’s
expense. The Primary Committee’s Press cost-to-reimbursement balanee is negative, while the
General Committee’s is positive. The General Committee should te allowed to transfer funds w
reach a cost-benafit equilibrium for both Cnmrniiazes.

And finally, a General-to-Primary transfer should not be prevented under the Audit
Division’s “non-qualified expense” rationals because the only reason for this misallocation issue
is the Commission’s failure to provide guidance on how to prospectively calculate the fixed-cost
pertion of a particular travel segment’s “total actual cost of ... transportation.” The Primary
Committee and the General Committee had no notice that they were not using the Commission’s
preferred calculation method. In fact, the Commission’s past acquiescence during the 2000
election cycle led directly to the Primary Cemmittee and the General Committee using the cost
calculation method that they did, adjusting each new travel segment’s hourly costs based on the
evolving total of extimated hours to be flown under the Swiit Air cantract. This was a reasonable
method in light of the Commission’s silence and misleading acquieseence, and the General
Committee should not be penaiized through a forced reiuind to Press entities. The Commission
should permit the transfer here, even if it decides not to do so far future committees, who now
understand the Commission’s preferred calculation method under these circumstances.

In sum, the General Committee asserts that to the extent a misallocation of Press
reimbursements between the General Committee and the Primary Comimittee still exists, the
General Committee may correct the imbalance through a payment to the Primary Committee.
The Audit Division elnims this is legally prohibited becuause the transfer would be a “non-
qualified campaign expense.” The Audit Divisinn’s claim is nndermined, howewer, hy tae text
of Commission rules, the “affiliated” sthtus of the General and Primary Cammittees, the
Conmission’s practice of allowing transfers to correct misallocation-like issues, and the
Commission’s failure to provide advance guidance an Press reimbursemont calculations. We
respectfully request that the Commission permit the transfer from the General Committee to the
Primary Committee to resolve any lingering misallocation of Press reimbursements between
them. In the event the Commission somehow does not permit the transfer, the General
Committee asks that it be allowed to disgorge the Press reiinbursements to the U.S. Treasary, as
has been permitted previously.*®

52 Fed. Election Comm’n, Final Audit Report on Kerry-Edwards 2004, et al. at 19-22 (2007).

53 Fed. Election Comm’n, Final Audit Report on the Mondale-Ferraro Committee at 23 (1987) (“The Interim Audit
Report included an amount for accounts payable due the Press of $32,381.36 which represented amounts collected
from the.Press for air charters and incidentals which were in excess of amounts billed. The figure was as of March
31, 1985. The General Fund's response, verified by follow-up fieldwork, indicates that after March 31, 1985 an
additional $927.40 was received. Therefare, accounts payable due the Press has been increased to $33,308.76.
General Fund officials intend to research these prior to making any refunds. A review of the General Fund's
disclosure reports throagh September 30, 1986 show that none of these refunds have been made. If it is determined
that the refunds will not be made, the amount of the surplus repayment [to the US Treasury assumed to be also for
other items and their receipt of the federal mant) should be adjusted accaordingly.”) (emphasis added).
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II. 483-HOUR NOTICES

The Audit Division has identified some contributions included on the Compliance Fund’s
December 4, 2008 Post-General Report that did not appear on “48-Hour Notices” filed before the
electian.

Under Commission regulations, authorized committees must file a notice within 48 hours
“if any contributian of $1,000 or more is received . . . after the 20th day, but more than 48 hours”
before 12:01 a.m. on Election Day (October 16th to November 1st during the 2008 election
cycle).* The Compliance Fund filed 48-hour notices on October 17th, 22nd, 24th, 29th, and
31st.

The Compliance Fund previously addressed this matter in its Exit Conference Response
and in a March 5, 2009 letter to the Reports Analysis Division. The Compliance Fund has
explained that 48-Hour Notices were not rnzquired far nmmy contributinns identified by the
Comemission throughout the audit proccss, as they were merely redesignations that toel: place
during the 48-Houn Notice reporting periad® or they were refunded immediately after receipt.*®
And as noted in the March 5th letter, the Compliance Fund’s normal practice of filing a 48-Hour
Notice was not followed for a remaining group of contributions, due to data-management errors
made by its outside vendor. To elaborate, the Compliance Fund’s outside data-management
vendor “tagged” this group of contributions with an incorrect date in its database and
consequently failed to locate the group in a subsequent, computerized search for contributions
requiring a 48-Hour Notice. The Compliance Fund has now taken measures with this outside
vendor to ensure that this unintentional oversight is corrected, and Compliance Fund staff
believes thut this was a one-tinic occurrenee. Anu, bs sinted above, Complianee Faund
subsequently and fully disclosed atl of these contributions in its Post-Genaral 2008 Report.

48-Hour Notices are intended to bring to light any last-minute cantributions that a
candidate might deploy for campaign-related activities, such as advertising and get-out-the-vote
efforts, during an election’s final days. Donations to the Compliance Fund, however, may not be
used for any candidate’s election and may only support “legal and accounting services to ensure

% 11 C.F.R. § 104.5(f).

55 The Eileen Kamerick contribution (received by JM2008 2008 1023/2008; redesignated 10/23/2008) identified by
the Aadit Divigion on its PAR list was redesignated during the 48-Hour Notice Period. The Complianae Fund did
not reteive any of these contributions during the Notice period. This contributions was originally received by John
McCain 2008, the primary-election committee, and was merely redesignated by the contributor during the Notice
period. The redesignation itself did not cause the Compliance Fund to receive any funds, and this contribution was
received by the. Compliance Fund only aften the Natice period ended. The date listed under “Date of Recaipt” on the
Campliance Fund’s Post-General 2008 Report was intendad only to identify the date an which tke contributor
authorized redesignation. The Compliance Fund therefore did not list, nnd did not need to list, this redesignation on
any 48-Hour Notice.

56 Jeffrey A. Hill’s entire $100Q druation was refunded on Nov. 2, 2008; $200 of Ccle Farsyth’s $2,500 cantribution
was refunded on Nov. 2, 2008; $200 of Thomas Meehan’s $2,500 contribution was rafunded on Nov. 2, 2008; and
$2,700 of Stuart Harris’s $5,000 contribution was refunded on Nov. 10, 2008. It is our view that no fine should be
levied on the portions of these transactions that were refunded as the Compliance Fund was not able to keep the
receipts in its bank accounts or spend them on any election-related activities.
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compliance with Federal law.”’ It should also be noted that the Compliance Fund today
maintains a balance of over $10 million, meaning ttrat these funds received shortly before the
2008 general election still have not been spent for anry purpose. The Compliance Fund was
therefora not in material violation of the 48-hour notice requirament when its reliance on an
outside vendor caused it to delay disclosure of donations that would onty fund lawyers’ and
accountants’ legat compliance activities. For these same reasans, the Campliance Fund sheuld
not be fined for this vendor failure even if the Commission somehow finds that a technical
infringement of the 48-hour notice requirement occurred.

Finally, the Compliance Fund requests that the Commission provide in the Final Audit
Report a description of how the 48-Hour Notice will be resolved (e.g. no action, enforcement
matter, administrative fine program), as this decision will impact the Compliance Fund’s ability
to terminate. The Compliance Fund would like to terminate as soon as possible so that it does
not incur needless wind-down expenses. -

III. CONCLUSION

For all of the foregoing reasons, McCain-Palin 2008 and McCain-Palin Compliance Fund
believe the Final Audit Report should state that the Commission found no legal violations and
that the two committees may terminate their registrations with the Commission immedi

711 CFR. § 9003.3(a)(1)(I)(A).
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